1 O.A. Nos. 282,283,284,352,353 & 875 of 2017

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 282 of 2017 (DB)

Shri Vijay S/o Namdeoji Paydalwar,

Aged about 28 years, Occ. Nil,

R/o Waghmare Layout, Parsodipeth, Umred,
Tahsil Umred, District Nagpur.

Applicant.

Versus

1) The State of Maharashtra,
through its Secretary,
Industrial Energy and Labour Department,
Mantralaya, Mumbai-400 032.

2) State of Maharashtra,
through its Secretary, Finance Department,
(fol&l), Mantralaya, Mumbai-400 032.

3) The Commissioner of Labour,
Kamgar Bhawan, E Block, C-20, Bandra,
Kurla Sankul, Bandra (East), Mumbai-52.

4) Additional Labour Commissioner,
(The Regional Selection Committee),
4" floor, Administrative Building no.2,
Civil Lines, Nagpur.
Respondents

S/Shri A.P., K.P. Sadavarte, Advocates for the applicant.
Shri A.M. Khadatkar, learned P.O. for the respondents.

ITH
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ORIGINAL APPLICATION No. 283 of 2017 (DB)

Ku. Sarika Istaru Badwalk,

Aged about 35 years, Occ. Nil,

R/o Shashtri Ward, Opp. Gajanan Mandir,
Station Road, Tiroda, District Gondia.

Applicant.
Versus

1) The State of Maharashtra,
through its Secretary,
Industrial Energy and Labour Department,
Mantralaya, Mumbai-400 032.

2) State of Maharashtra,
through its Secretary, Finance Department,
(fol&l), Mantralaya, Mumbai-400 032.

3) The Commissioner of Labour,
Kamgar Bhawan, E Block, C-20, Bandra,
Kurla Sankul, Bandra (East), Mumbai-52.

4) Additional Labour Commissioner,
(The Regional Selection Committee),
4" floor, Administrative Building no.2,
Civil Lines, Nagpur.
Respondents

S/Shri A.P., K.P. Sadavarte, Advocates for the applicant.
Shri A.M. Khadatkar, learned P.O. for the respondents.

ITH
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ORIGINAL APPLICATION No. 284 of 2017 (DB)

Ku. Gunlata d/o Moreshwar Gujarkar,

Aged about 28 years, Occ. Nil,

R/o Gurada Road, Behind Petrol Pump,
Samartha Nagar, Lakhani, District Bhandara.

Applicant.

Versus

1) The State of Maharashtra,
through its Secretary,
Industrial Energy and Labour Department,
Mantralaya, Mumbai-400 032.

2) State of Maharashtra,
through its Secretary, Finance Department,
(fol&l), Mantralaya, Mumbai-400 032.

3) The Commissioner of Labour,
Kamgar Bhawan, E Block, C-20, Bandra,
Kurla Sankul, Bandra (East), Mumbai-52.

4) Additional Labour Commissioner,
(The Regional Selection Committee),
4" floor, Administrative Building no.2,
Civil Lines, Nagpur.
Respondents

S/Shri A.P., K.P. Sadavarte, Advocates for the applicant.
Shri A.M. Khadatkar, learned P.O. for the respondents.

ITH
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ORIGINAL APPLICATION No. 352 of 2017 (DB)

Shri Vishal Rameshwar Shelke,

Aged about 25 years, Occ. Nil,

R/o Post at village Murhadevi, Tq. Anjangaon (Surji),
District Amravati.

Applicant.

Versus

1) The State of Maharashtra,

2)

3)

4)

through its Secretary,
Industrial Energy and Labour Department,
Mantralaya, Mumbai-400 032.

State of Maharashtra,
through its Secretary, Finance Department,
(fol&l), Mantralaya, Mumbai-400 032.

The Commissioner of Labour,
Kamgar Bhawan, E Block, C-20, Bandra,
Kurla Sankul, Bandra (East), Mumbai-52.

Additional Labour Commissionetr,
(The Regional Selection Committee),
4" floor, Administrative Building no.2,
Civil Lines, Nagpur.
Respondents

S/Shri A.P., K.P. Sadavarte, Advocates for the applicant.
Shri A.M. Khadatkar, learned P.O. for the respondents.

ITH
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ORIGINAL APPLICATION No. 353 of 2017 (DB)

Shri Mohdzakir Sheikhhasan Sheikh,
Aged about 25 years, Occ. Nil,

R/o Post at village Anjangaon (Surji),
Tq.Anjangaon (Surji),

District Amravati.

Applicant.

Versus

1) The State of Maharashtra,

2)

3)

4)

through its Secretary,
Industrial Energy and Labour Department,
Mantralaya, Mumbai-400 032.

State of Maharashtra,
through its Secretary, Finance Department,
(fol&l), Mantralaya, Mumbai-400 032.

The Commissioner of Labour,
Kamgar Bhawan, E Block, C-20, Bandra,
Kurla Sankul, Bandra (East), Mumbai-52.

Additional Labour Commissionetr,
(The Regional Selection Committee),
4" floor, Administrative Building no.2,
Civil Lines, Nagpur.
Respondents

S/Shri A.P., K.P. Sadavarte, Advocates for the applicant.
Shri A.M. Khadatkar, learned P.O. for the respondents.

ITH
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ORIGINAL APPLICATION No. 875 of 2017 (DB)

Ku. Vaishali d/o Lalit Gaidhani,
Aged about 23 years, Occ. Nil,
R/o C/o Lalit Atmaram Gaidhani,
Bazar Ward no.5, Lakhani,
District Bhandara.

Applicant.
Versus

1) The State of Maharashtra,

2)

3)

4)

through its Secretary,
Industrial Energy and Labour Department,
Mantralaya, Mumbai-400 032.

State of Maharashtra,
through its Secretary, Finance Department,
(fol&l), Mantralaya, Mumbai-400 032.

The Commissioner of Labour,
Kamgar Bhawan, E Block, C-20, Bandra,
Kurla Sankul, Bandra (East), Mumbai-52.

Additional Labour Commissionetr,
(The Regional Selection Committee),
4" floor, Administrative Building no.2,
Civil Lines, Nagpur.
Respondents

S/Shri A.P., K.P. Sadavarte, Advocates for the applicant.
Shri A.M. Khadatkar, learned P.O. for the respondents.

Coram :- Hon’ble Shri J.D. Kulkarni,

Vice-Chairman (J) and
Hon’ble Shri Shree Bhagwan, Member(A).
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COMMON JUDGMENT

PER : V.C. (J).

(Delivered on this 5" day of October,2018)

Heard Shri A.P. Sadavarte, learned counsel for
the applicants and Shri A.M. Khadatkar, learned P.O. for the

respondents.

2. The applicant O.A. in O.A. 282/2017 has been
selected for the post of Peon in OBC (PAP) category. The
applicant O.A. in O.A. 283/2017 has been selected for the post of
Peon in OBC (female) category. The applicant O.A. in O.A.
284/2017 has been selected for the post of Peon in OBC (female)
category. The applicant O.A. in O.A. 352/2017 has been selected
for the post of Peon in OBC (general) category. The applicant
O.A. in O.A. 875/2017 has been selected for the post of Peon in
OBC (female) category, whereas, the applicant O.A. in O.A.
353/2017 has secured his position sr.no.l in Open (general)
category in the waiting list and it is his case that he should have

been in the select list.

3. The applicants in response to the advertisement

no.02/2014 applied for the posts of Peon, Group-D category under
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various sub-categories as already stated. The advertisement was
issued by respondent no.4, the Additional Labour Commissioner
(The Regional Selection Committee), Nagpur on 13/08/2014.
Admittedly, all the applicants participated in the examination and
recruitment process and they were selected as already stated.
The applicants were waiting for the appointment orders, but could
not get it. The applicants therefore approached the respondent
no.3 and it was communicated to the applicants that due to G.R.
dated 14/01/2016 issued by the Finance Department, 25 % posts
of Group-D are eliminated and therefore the applicants’

appointment orders were not issued.

4. According to the applicants, the G.R. dated 14/01/2016
issued by the Finance Department gives guidelines for granting
promotion to the Clerical cadre from Group-D posts the
percentage of promotee has been increased from 25% to 50%
from clerical cadre and it was decided to amend the Recruitment
Rules of Group-D posts in pursuance of the G.R. dated
14/01/2016. According to the applicants, the said G.R. cannot be
used retrospectively. The applicants in O.A. N0s.282,283,284,

352 and 875 of 2017 are therefore claiming following reliefs :-
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“() it be held that the G.R. dated 14/01/2016 issued by the
Finance Department is not made applicable to the

Advertisement n0.02/2014 issued by respondent no.2.

(i) Direct the respondents to proceed with the recruitment/
selection process and thereby appoint the applicants as per

merit list for the post of Peon, Group-D category.

(iif) Direct the respondents to appoint the applicants for the
post of Peon, Group-D category in view of the Advertisement

no.02/2014 issued by respondent no.4.”

5. The applicant in O.A.No. 353 of 2017 in addition to

above, is claiming the following relief :-

(i) Direct the respondents to consider the claim of the
applicant for the post of Peon, Group-D category as he has
applied within one year from the date of publication of waiting

list.

6. In all the O.As. separate reply-affidavit has been filed
on behalf of respondent nos.1,3 and 4. It is stated that the
Recruitment Rules for the post of Group-D will be revised as per
G.R. dated 14/01/2016 and in the advertisement itself it is
mentioned in condition no.16 that the selected candidates will be
given appointment on available vacancies and no correspondence
will be entertained and further that mere selection of candidate will
not confer any right to claim appointment. It is further stated that

in condition no.10 of the advertisement makes it crystal clear that
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number of posts may vary and therefore the number of vacant

posts may increase or decrease.

7. The learned counsel for the applicants have also
placed on record written notes of arguments. According to the
learned counsel for the applicants vide G.R. dated 14/01/2016
issued by the Finance Department 25% sanctioned posts were
eliminated. However said G.R. cannot made applicable
retrospectively since the recruitment process in these cases has
been initiated in the year 2014 and the advertisement no.02/2014
is regarding the vacancies arose and available for recruitment in
the year 2014 only and therefore the Circular dated 16/09/2016

cannot be used retrospectively.

8. From the argument putforth by the learned counsel for
respective parties, it seems that there is no dispute that the
respective applicants have applied for Group-D posts in view of
the advertisement dated 13/08/2014. All the applicants except the
applicant in O.A.353/2017 have been selected, whereas, the
applicant in 0.A.353/2017 has been kept on wait list at sr.no.1.
Even though the recruitment pertains to the year of 2014,
admittedly no appointment orders have been issued in respect of
applicants. There is nothing on the record to show that any

candidate juniors to any of the applicants have been appointed.
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The only question therefore to be considered is whether mere
selection on the posts will give right to the applicants to claim

appointment.

9. The another material question to be considered is that
the respondents have issued G.R. dated 14/01/2016 whereby it
was decided to enhance the percentage of promotees from
Group-D to Group-C posts from 25% to 50% and therefore it was
decided to take stock of the posts available and it was also
decided not to issue any fresh appointment order till that time and
therefore the appointment orders have been stalled. It seems that
vide letter dated 13/04/2017 in O.A. 284/2017 it was intimated to
the applicant therein i.e. Ku. Gunlata Moreshwar Gujarkar that the
process of appointment of Peon has been stopped in view of the
letter of Labour Commissioner, Mumbai dated 09/02/2017 and
therefore no appointment order can be issued. Similar intimation
was given to the respective applicants in all the O.As. making it

clear as to why their appointment orders cannot be issued.

10. The vide material G.R. dated 14/01/2016 following

decision has been taken :-

M lekl; 1’kBu foHkxkP;k fnukd 10 €]2005 P;k “klu fu.k;ko; oxé&3 P;k
fyihd Boxkrty 25 VDd in ox&4 P;k depké;ke/ku inklurhu Hkj. sk ;rkr- R; kBN
Icf/krkul fdeku , I-, B-Bf- mrhk vk xjEp vig- Vdy[ku@, e, I Eivk; Viph Ix.kd
vgrk iklr d#u %, ;kBEBhR; kuk inklurturj 2 o”kph enr n. ;kr ; r vig-
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f*k{k.Kpk Bonj 1 1kj 0 r;kj gh.lic; k rdtu oxkB R0 kf7k{k.lD vu B #u JREXKjP ;K
I/ miyC/h gk rilp “ikBukrhy ekfgrh o r=Kkukpk vi/kd ok ikgrk kB ukP; k foHkkxkrhy
miyC/keu”;cGiP;k jpur i.k diGku#i cny gk vio’; d >ty vig-

1gi0;k dnh; oru vi;kxku v’ kQkj I dyh vikg di] xVeM e/kty depké; iP;k
xVvéd efiy J.ho/kukliBh fofgr “k{kf.kd vgrk /j.k dj.k&;k depk&;kuk dfuB
fyfidkBkj [ ;k inkoj Bkekou %.k fuf’prp mipr Bjy-

JKT; jdkgh pricd.ke depkjh e/;ort 12%Vuu v fuonu fny wvig di] ™1/;k
prikJ.k loxkr 70 r 75 VD depkjh , 1, 1 1@, p, 100 inoh o in0;Rrj inoh mrh.k
depkjh dk;jr vlu R;kuk “kidh; dkelpk pkxyk vuHo wvig-  “kluku priJ.f
depké&;kuk inklurh n. ;kp 25 VDdp fud’ jnn d#u 25 VDd r 50 VDd i ; r ok<foY ;K1
‘khdh; dkekpk fuiVkjk mre 1dkj giby- eghjk’Vkrty prrd.ih deplé;P;k ety inkP;k
25VDd in deh dyh rjh pkyriy-**

depkji 1%Vupt Inj ekx.k] Bgl;k oru wk;kxkph fkQkjI] ox&4 P;k
depk&; kuk vikdph B/ n.;kph xj€] “kBukP;k dk; i/nrirhy ekfgrt r=Kku o b&wvkQnl

I.kkyhpk ok<rk okij] diGku#i “KkBukP;k eu”;cGkr cny o eu”;cGiR;k ifj.lkedkjd
ok jkph vko” ; drk ;k ckchpk fopkj d#u “klu [kytyiek.k fu.k; %r vig-

“Whu fu.f;&

1- xVéd efkty thLrir tiLr 25 VDd in xXVEM e/ky vgrkiklr deplké;ke/ku Hj. ;kph
W L/kjhr d#u gh e;knk 50 VDd 1;r dj.;kr ;r vig- rip Inj BoxiP;k Bokio’k
fu;ekr vio’;d 1/kkj.kdj. ;kr ;ry-

2- XV&M Boxkrhy t depkjh “kkykr i ja{lk mRrh.k vigr 1.k Vdy [ku@lx.kd vgrk /ikj .k

djr ukghr R;kuk B/ ;k rprnhiek.k Vdy [ku@ Ix.kd vgrk ikir d#u %. ; kBkBh 2 o"lpk
vo/kin. ;kr ;by-

3- V% xXVEM Boxkrhy € depkjh “kykr 1ja{kk mRro.k ukghr R;kuk “kykr 1ja{kk mRrh.k
ok.;klkBh ,d.k3 1o ,d.k1o’ph v/; ;u jtketj dj.;kr ;by-

ch xV&M Toxkriy T;k depk&;kuk okgupkyd (gko;kp wkg] R;kuk wko” ; d vgrk /ikj .k
dj.;kl ,d.k 1 efgU;kph v/;;u jtk etj dj.;kr ;by- ;kcker rif’kyokj Bpuk
VvyXxijR;kfuxfer dj.;kr ; riy-
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4- okgupkyd loxkriy t depkjh fyird&vdy [kd inkph vgrk /kj.k djir vikgr R;kuk
xVéd loxkrhy fyitd&vdy [ku inkoj fu;Drin.;IP;k InHikr Fokio’k fu;ekr vio’;d
1/kj.kdj. skr ;rhy-

5- xVEM loxkr etj inkidh 25 VDd in fujflr dj.;kBBh i’kBdh; foHkxkuk 6
efgu; kph enr n.;kr ; rvig- R;ku Bkj i’k dh; foHdkxkuh dk; okgh djkoh-**

11. In view of this G.R. dated 14/01/2016 it seems that the
process of taking stock of the posts available is undertaken. The
learned counsel for the applicants submits that for taking policy
decision as referred above i.e. for enhancement of quota of
promotion of employees from Group-D to Group-C as per G.R.
dated 14/01/2016 it is necessary to amend the recruitment rules
and the Government has not yet amended the rules and therefore
on this ground the appointments cannot be denied to the
applicants. In this regard it is material to note that the Government
has taken policy decision to enhance the quota of promotion
amongst Group-D employees and therefore the respondent wants
to take stock of the situation and they have stopped the
recruitment process. Admittedly, the applicants are not appointed
and mere selection cannot give any rights to the applicants for
appointment. Admittedly no juniors in the list to the applicants
have been appointed and therefore it cannot be said that the

applicants’ right has been affected.
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12. The learned P.O. has invited our attention to clause

nos. 10 & 16 of the advertisement no.02/2014 it reads as under :-

M10- tfgjkrir uen dj. ;kr vkyyh ,d.k in Hkekftd o Fekukrj vkj{k.kk virxrph in
bR; kniph B[ ;K fu; ekulkj cny.;kph kD ; rk vig-

16- fuoM >kyY; k menokjkuk miyC/k fjDr v K& ;k o gh.lk&;k fjDr inkP;k miyC/kru Ikj
fu; Dri n.;kr ;by- ;k Ec/k menokjkBker dk.krkgh 1=0;0gk) dj.;kr ;.Kj ukgh vFkr
fuoM >kyh Eg.kt fu; DrifeGy v ukgh-**

13. The plain reading of the aforesaid clauses clearly show
that the respondents have reserved right to change the posts as

per rules and it has been clearly stated that merely because the

candidate is selected, he will not get right of appointment.

14. From the correspondence placed on record it seems
that in view of the G.R. dated 14/01/2016 the various offices of the
Government have been directed to take stock of the posts
available to be promoted from Group-D category and the posts to
be eliminated and the said task is under process. In such
circumstances, the Government thought it proper not to issue
fresh appointment orders as it has also to amend the recruitment

rules.

15. The learned counsel for the applicants submits that the
G.R. dated 14/01/2016 issued by the Finance Department cannot
be used retrospectively and made applicable to advertisement

no.02/2014 issued by respondent no.2. The learned P.O. has
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placed reliance on the Judgment delivered by the Hon’ble High

Court of Bombay Bench at Mumbai in case of Rajiv._Mohan

Mishra vs. City and Industrial Development Corporation &

Ors., reported in 2018 (2) Mh.L.J..,116. In the said case it has

been observed by the Hon’ble High Court that policy decision
cannot be subjected to judicial review under writ jurisdiction and in
a matter where a policy decision is challenge, Writ Court cannot

go into adequacy of reasons given by the State for framing a
policy.
16. The learned P.O. also placed reliance on the

Judgment reported in 2017 (2) Mh.L.J.,622 in case of GirjaMata

Labour Cooperative Society Limited Vs. State of Maharashtra

and ors., wherein it has been held that the Court can only
interfere if the Govt. policy framed is irrational, arbitrary and
unreasonable and thereby offend Article 14 of the Constitution of

India.

17. We have perused the G.R. dated 14/01/2016 from
which it seems that the Government has taken a policy decision to
enhance the promotion quota to Group-D employees from 25% to
50%. Even without going in to merits of said decision, we failed to
understand as to why such decision will hamper the process of

recruitment of Class-IV employees. On the contrary if the
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promotions are given to 25% more Peons to the posts of Clerk, the
vacancies in the cadre of Peon will be increased and there is
absolutely no reason as to why the respondent wants to stall the
process of recruitment of Group-D employees. On the contrary
the respondents will be in need of more posts of Peon since 25%
more Group-D employees will be promoted. We can understand if
the respondent wants to take stock of Class-Ill employees since
the vacancies of Class-lll employees will be affected because of

the promotion to be given to more Class-IV employees.

18. It seems that the respondents have adopted different
measures for different recruitments. The learned counsel for the
applicants has invited our attention to one G.R. dated 16/07/2015
filed at P.B. page nos. 33 to 36 (both inclusive) in O.A.282/2017.

In the said G.R. it has been stated as under :-

MB- “lkBu fu.k;] foRr foHkkx fnukd 0200602015 vlo; LRkiu dyY;kwvije[; 1fpo
Yloke] MkelU; 17KNu foHkkx kP ;k v/ {kr[kkyty ojhy Iferiu iLrko riklu inHjrh
InHkkr £kQkj1 dY; kI 1’kkBdh; foHkxku B{ke uki/kdk&;kph ell; rk %ou R;kckcrp
vin’k iFke di<.k vko”; d jkghy- R;kurj inHkjricker mfpr dk; okgh djrk ; by- rip]

1- fnukd 0200602015 1of fu;Drip vin’k fuxfer dj.;kr vkyy vigr] 1jr Lcihr
menokj #t >kyy ukghr- v’k ckerir Bef/kr menokjkuk #t gk ; k1 1jokuxhn. ;kr ; kof-

2- fuoM ;knirty [KY;k XVkrty menokjkuk fu; Drh n.;kr vkyyh vig- ek= wij{k.kr
menokjkP,k dkxnl—kph IMrG. fnukd 0200662015 urj i.k >kyyh vIY;u T,kuk
fu; Drin. ;kr vkyyh ukgh] v’k menokjkuk fu ; Drrh %ob-

3-T;k idj.kh ekx.ki= ikBou menokjkP ; k *kQkj "k Wk ; kxkdMu@ fEYgk fuoM IfeR;kdMu
foHkkxk B @fu ; Drh ik/kdké s kB 1klr >KY;kvikgr vl idj .k n[lhy in Hj. ; kI eHik jkghy-
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4- Tk udj.k inHkjraBkBh inkph ekx.k fuoM BfeR;kuk o egkjk’V ykd Lok vk; kxkll fnukd
0200602015 ioh ikBfoyh vy o R;ku"xku fnukd 1600702015 i;r tgjkr 1fl/n
dj.;kr viyh vikg] v’ Ik thgjkrir uen dj. s kr vkyyh in Hj. s kI ehik jiigy-**

19. The learned counsel for the applicants also invited our
attention to one letter dated 9/2/2 017 issued by the Commissioner
Labour, M.S., Mumbai which is at P.B. page nos. 26 & 27 (both
inclusive) wherein there is a reference to one letter dated
29/12/2016 which states about the posts to be eliminated (fujflr).
Had it been a fact that the respondent wants to fill up promotional
post of Class-lll employees by promoting more employees from
Group-D, as stated in the G.R. dated 14/01/2016, the posts can be
eliminated for direct appointment to the Class-Ill cadre and not
from Class-IV cadre. On the contrary the respondent will be in
need of more Class-IV employees. We, therefore do not find any
valid reason for not issuing appointment orders to the candidates
who are already selected on merits. It not the case of the
respondents that the recruitment process of 2014 which is under
reference in these O.As. has been cancelled. In such
circumstances, we are of the opinion that the G.R. dated
14/01/2016 is not at all relevant to recruitment process initiated
through advertisement no.2/2014 and there shall be no reason for
the respondents to stalled the process of recruitment on the basis

of such G.R. Considering all these aspects, even though
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appointment to the posts is not a right of the applicants, the
respondents could not place on record any valid reason for not

issuing appointment orders. We, therefore, pass the following

order :-
ORDER
(@) The O.As. are partly allowed.
(i) It is hereby declared that the G.R. dated 14/01/2016

issued by the Finance Department is not at all applicable to the
advertisement no.02/2014 issued by respondent no.2. The
respondents are directed to re-consider their decision whereby
appointments are being denied to the respective applicants on the
ground that the same cannot be issued in view of the G.R. dated
14/01/2016. The respondents are directed to take necessary
decision in this regard within two months from the date of this
order and same shall be conveyed to the respective applicants in

writing. No order as to costs.

(Shree Bhagwan) (J.D. Kulkarni)
Member(A). Vice-Chairman (J).

Dated :- 05/10/2018.

dnk.



